IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
v. : CRIM NAL No. 02-CR-131
KHALI L ABDUL HAKI M

VEMORANDUM

Padova, J. Sept enber 24, 2002

Def endant Khalil Abdul Haki m was convicted by a jury of one
count of conspiracy to commt arnmed robbery, one count of arned
bank robbery, one count of using and carrying a firearmin relation
to a crime of violence, and one count of using, carrying, and
brandishing a firearmin relation to a crine of violence, arising
out of the Novenber 28, 2001 arned robbery by two nen of the PNC
Bank branch located at Main and Hamlton Streets in Norristown,
Pennsyl vani a (the “Bank”). Before the Court are Defendant’s “Post -
Verdict Motion for a New Trial” and Defendant’s pro se “Mdtion for
Arrest of Judgnment or in the Alternative for Judgnent of Acquittal”
and the Governnent’s responses to both Mdtions. For the reasons
that follow, the Court denies said Mdtions in all respects.

l. MOTI ON FOR NEW TRI AL

A Legal Standard

“On a defendant’s notion, the court may grant a newtrial to
that defendant if the interests of justice so require.” Fed. R

Ctim P. 33. Anewtrial should be granted sparingly and only to



remedy a miscarriage of justice. United States v. Copple, 24 F. 3d
535, 547 n. 17 (3d Cir. 1994).

B. Di scussi on

Def endant contends that he is entitled to a newtrial because
i nadm ssi bl e and highly prejudicial evidence concerning his prior
drug use and religious beliefs was introduced at trial, preventing
his obtaining a fair trial. Def endant also argues that his
convi ction should be reversed because the verdi ct was agai nst the
wei ght of the evidence.

1. Evi dence of Prior Drug Use

The Governnent presented two witnesses at trial, Melvin Boone
and Janes Gray, who identified Defendant as one of two robbers
whose i nages were captured i n a bank surveill ance phot ograph duri ng
t he Novenber 28, 2001 robbery of the Bank. N T. 6/4/02 at 132- 33,
6/5/02 at 52-54. Gay also testified, on cross-exam nation, that
he had given Norristown Police Detective Raynond E. Enrich, Jr.,
who i nvestigated the robbery, a statenent in which he said that he
had wi tnessed Boone selling illegal drugs from his girlfriend s
apart nent. N.T. 6/5/02 at 58-60. On redirect exam nation, the
Governnent asked Gray whether he had also inforned Detective
Enrich, in the sane statenent, that he had seen Defendant snoke

crack. 1d. at 77. Defendant objected to this question pursuant to



Federal Rule of Evidence 403.! 1d. The Governnent argued that
evidence of this portion of Gray’ s statenment should be consi dered
cont enporaneously with the rest the statenent pursuant to Federal
Rul e of Evidence 106.2 |d. The objection was overruled and G ay
testified that he had so inforned Detective Enrich. 1d. Later the
sane day, the Court reconsidered this ruling and changed it. The
Court infornmed the jury that the ruling had been changed, the
obj ection had been sustained, and the Governnent’s question and
Gray’ s response had been stricken fromthe record. [d. at 95. The

Court al so gave the following curative instruction to the jury:

The Court: You may be seated. Ladi es and
gentl enmen of the jury, there is a ruling that
| do want to make you aware of. You' Il recall

that during the course of the CGovernment’s
redirect examnation of M. Gay, reference
was nmade by the Governnent to a statenent that
\V/ g Gay had made to Detective Enrich

concerning the defendant’s conduct. M.
Kozl ow on behal f of the defendant objected to
t hat question, | overruled that objection and

the contents of a statenent nmade by M. Gay
to Detective Enrich during that interview, was
testified to by M. Gay.

| " ve decided to change ny ruling in that
regard. | amgoing to sustain the defendant’s

'Rul e 403 states that “[a]lthough relevant, evidence nmay be
excluded if its probative value is substantially outwei ghed by the
danger of unfair prejudice, confusion of the issues, or m sl eading
the jury. . . .” Fed. R Evid. 403.

Rul e 106 states that “[wjhen a witing or recorded statenent
or part thereof is introduced by a party, an adverse party nmay
require the introduction at that time of any other part or any
other witing or recorded statenent which out in fairness be
consi dered contenporaneously with it.” Fed. R Evid. 106.
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objection to that testinony. [’m going to
strike that testinmony of this case conpletely
and | instruct you - and this 1is an
i nstruction which you nust follow — that you
are to disregard conpletely and entirely that
guestion and the answer that was given to that
question that has — that is to play no part
what soever in your consideration with respect
to the charges that have been nade agai nst
this defendant in the indictnent.

The only thing that this defendant is on
trial for in this courtroom- the only thing
he’s on trial for - is that charged in the
i ndi ctment and you know all about that up to
now and | don’t want anything at all to
distract you from that focus and from that
anal ysi s. So, therefore, disregard that
testinony conpletely and entirely.

ld. at 95-96.

Def endant now argues that this evidence of Defendant’s prior
drug use was inadm ssible pursuant to Federal Rule of Evidence
404(b). Rule 404(b) provides, in relevant part, as foll ows:

Evi dence of other crines, wongs, or acts is

not adm ssible to prove the character of a

person in order to show action in conformty

therewith. 1t may, however, be adm ssible for

ot her purposes, such as proof of notive,

opportunity, i ntent, preparation, pl an,

know edge, identity, or absence of m stake or

acci dent.
Fed. R Evid. 404(b). Evidence of prior crines is not adm ssible
pursuant to Rule 404(b) unless that evidence “is probative of a
material issue other than” the character of the defendant and its
probative val ue exceeds the danger that it would unfairly prejudice

t he defendant. United States v. Sriyuth, 98 F.3d 739, 746 (3d Gr.

1996). Defendant maintains that the evidence of Defendant’s prior
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drug use was not relevant to proof of the bank robbery charged in
the indictnment and that there is a great risk that this evidence
unfairly prejudi ced Defendant by influencing the jury to convict
hi m because he had the propensity to commt unlawful acts.

In deciding whether to grant a new trial based upon an
i ncorrect adm ssion of evidence at trial, the Court nust determ ne,
taking into consideration any curative instruction, whether that
adm ssi on substantially prejudi ced def endant:

An incorrect adm ssion of evidence, however,

does not automatically mandate a new trial.

There nust be prejudice that affects a
substantial right of the defendant. In
reviewi ng the district court's handling of the
evi dence that was subsequently stricken from
the record, we presune that the jury wll

follow a curative instruction unless there is
an overwhel mng probability that the jury wll

be unable to followit and a strong Iikelihood
that the effect of the evidence would be
devastating to the defendant.

United States v. Newby, 11 F.3d 1143, 1147 (3d Gr. 1993)

(citations omtted). “Mor eover, under npbst circunstances, an
instruction to the jury to disregard a question or response wl|
cure any prejudice resulting from that question or response.”

United States v. Ganpa, 904 F. Supp. 235, 302 (D.NJ. 1995)

(citations omtted). Defendant has not denonstrated that there is
an overwhel m ng probability that the jury was not able to follow
the Court’s curative instruction. Wt hout determ ning whether
Gray’'s statenment with respect to Defendant’s prior drug use was

adm ssible at trial, the Court finds that any prejudice to



Def endant was cured by striking this evidence from the record
shortly after its adm ssion and by the instruction given to the
jury, which specifically instructed the jurors that the
Governnent’s question and Gray’s answer could not be considered in

their deliberations. See United States v. Johnson, Nos. 00-2165,

01- 2529, 2002 W 1964943, at *7 (3d Gr. Aug. 26, 2002)
(determ ning that Defendant was not denied his right to a fair
trial by a prosecutor’s inproper question and the wtness’'s
response where defense counsel imediately objected and the
district court pronptly gave a curative instruction to the jury).
Accordingly, Defendant’s Mtion for New Trial based upon the
al l egedly inproper adm ssion of evidence regarding prior drug use
is denied.

2. Evi dence of Defendant’s Reliqgious Beliefs

Def endant al so nmaintains that he is entitled to a new tri al
because evidence admitted at trial that he is a nenber of the
| slam c faith, and the prosecutor’s comrent on that evi dence duri ng
closing argunent, was so prejudicial, in the aftermath of the
Septenber 11, 2001 terrorist attacks, that it nmade the jury believe
it was likely that he “commtted the bank robbery as charged
because he was a practicing Miuslim” (Def.’s Mem at 15.)
Def endant argues that the evidence of his religious beliefs has no
relevance to the crine charged and was not necessary to the

Governnent’s case. Def endant also clains that the Governnent’s



reference to his beliefs in closing argunent constituted
prosecutorial m sconduct.

The only evidence before the jury of Defendant’s religious
affiliation cane through the testinony of Boone. Boone testified
that he had known Defendant for approximtely 10 years and that
they were very close friends. NT. 6/4/02 at 92. In describing

his long relationship with Defendant, Boone testified as foll ows:

Q Wuld you describe for the jury - or
characterize if you will — your relationship
with the defendant, close friends or -

A.  Yes. W were very close friends. As a
matter of fact, spiritually, we was — we used
to — we used to go to Jumal, which is our

spiritual classes together

Q Al right. When you say spiritual, what
particul ar branch of religion do you subscri be
to?

A. |Islam— Muisli nms.

Q Muslins?

A. Right.

Q So, you attended spiritual cl asses
t oget her ?

A. Right.

Q Wat role if any, did he play in the
cl assroom setting?

A. He was very intelligent, he was the Eman
[sic], that was, like, a head priest.

Q Head Priest.

A. Yes.



Q Do you know anyt hi ng about the defendant’s
educat i onal background?

A Alittle bit. He' s very intelligent. He
has degrees. He's very, very intelligent, as
a matter of fact.

Q Now, | want to explore his role as Eman
[sic] — | believe as you call it - and what
position is that nowin the Muslimfaith?

A. That would be, like, head position to -
|i ke a teacher in the class. |In other words,
he would be the head man of the Junml, he
would read the Koran and explain to us,
di fferent scenarios in the book. And he would
make prayer and stuff l|ike that, |ead the
prayer.

Q Was he able to do this in English or
Ar abi c?

A. Both — both.
N.T. 6/4/02 at 92-93. This testinony both supported Boone’'s
identification of Defendant and explained why Boone brought
Defendant into his business, Boone’s Myving and Hauling, as a
partner to handle the financial aspects of the business. N. T.
6/4/02 at 93-98. Defendant did not object to any of the
Governnent’s questions or Boone's answers during the trial.
The CGovernnent referred to Defendant’s religious beliefs in
cl osing argunent as foll ows:
Now, he also told you that he had net the
def endant, he had known him for about ten
years, they were both nenbers of the sane
religious community, Mislinms. The defendant
occupied the role of the Imn [sic], the
spiritual | eader of the congregation and that

he | ooked up to him he admred him He said,
he was teacher, he was the | eader.
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And as you wll see fromthe defendant’s
passport and I — and | urge you to take the
time to look at this passport, not only from
the standpoint of identification, but the
facial hairs that was [sic] described by
Segora Ward and the skin tone color. But you
may renmenber that | asked the question of M.
Boone, he’'s the spiritual |eader? Yes. He
speaks Arabic and English. And if you wll
| ook in the passport, you will notice that in
1996, the defendant visited Saudi Arabia and
there are a nunber of other stanps in the
passport, all showi ng that he’s a worl dly man,
he’s well travel ed.

N.T. 6/5/02 at 100. The CGovernment’s references were relevant to
Boone's identification of Defendant and partnership with himin
Boone’ s Mving and Haul i ng. Def endant did not object to this
reference to his religious affiliation at trial

“In the absence of plain error, matters not called to the
attention of the trial judge cannot be subsequently raised in the

post trial stages of the proceeding.” United States v. Jones, 404

F. Supp. 529, 539 (E.D. Pa. 1975) (citations omtted). Federa
Rule of Crimnal Procedure 52 provides that “[p]lain errors or
defects affecting substantial rights may be noticed al though they
were not brought to the attention of the court.” Fed. R Cim P
52(b). The plain error standard requires:

(1) an error; (2) which is clear or obvious;
and (3) which affects substantial rights
(i.e., it affected the outconme of the district
court proceedings). Because Rule 52(b) is
perm ssive, we only correct a plain error
whi ch (a) causes the conviction or sentencing
of an actually innocent defendant, or (b)
seriously affect[s] the fairness, integrity,
or public reputation of judicial proceedings.
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United States v. Navarro, 145 F.3d 580, 584-85 (3d Cir. 1998)
(citations omtted).

Evi dence of a person’s religious beliefs and affiliation “is
properly adm ssible where probative of an issue in a crimnal

prosecution.” United States v. Beasely, 72 F.3d 1518, 1527 (11th

Cr. 1996) (citing United States v. Sun Myung Moon, 718 F. 2d 1210,

1233 (2d Cir. 1983)). Evi dence of Defendant’s religious
affiliation was relevant to Boone's identification of Defendant as
one of the two nen who robbed the Bank and was necessary background
to Boone's testinony concerning Defendant’s involvenent wth
Boone’s Moving and Hauling. There is nothing inproper about the
Governnent’s reference to this evidence in closing argunent where
it is probative of an issue before the jury, the identification of
Def endant as one of the two nmen who robbed the Bank.

Defendant’s argunent that any reference to Defendant’s
religious affiliation would cause the jury to “conclude that he
robbed the bank in order to further sonme nefarious, terrorist-
related agenda” (Def.’s Mem at 15) is rank specul ation. Neither
Boone’s testinony regardi ng Defendant’s position as a teacher of
his faith nor the Governnent’s coments regarding his religious
affiliation are pejorative. Moreover, even if the adm ssion of
this evidence was error, Defendant has not presented any evi dence
that Defendant is actually innocent of the charges against him

Def endant’ s opportuni stic references to anti-Misli mbi as engender ed
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by the events of Septenber 11, 2001 al so does not denonstrate that
the evidence of his religious beliefs seriously affected the
fairness, integrity, or public reputation of his trial. Navarro,
145 F.3d at 584-85. Accordingly, the Court finds that the
adm ssi on of evidence of Defendant’s religious affiliation, and the
Governnent’s reference to that evidence in closing, were not plain
error requiring a new trial. Defendant’s Modtion for New Trial
based upon references to his religious affiliation is, therefore,
deni ed.

3. Sufficiency of the Evidence

Def endant argues that the verdict in this case was agai nst the
wei ght of the evidence because the evidence identifying Defendant
as one of the tw robbers was insufficient to support his
convi cti on. Def endant nmintains that his conviction should be
reversed because t he bank manager, who gave a description of one of
the robbers, did not make an identification of him the bank
surveil l ance videotapes and photographs were grainy, naeking it
difficult to identify the robbers; and the identification
W t nesses, Gray and Boone, had extensive crimnal histories and
harbored ill feelings toward him

Al t hough Def endant nmakes this argunent as part of his Mtion
for New Trial, a notion based upon i nsufficiency of the evidence is
consi dered pursuant to Federal Rule of Crimnal Procedure 29. Rule

29 provides that the court “shall order the entry of judgnment of
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acquittal of one or nore offenses charged in the indictnent

if the evidence is insufficient to sustain a conviction of such
offense or offenses.” Fed. R Cim P. 29(a) and (c). A post-
verdi ct notion for judgnent of acquittal is considered as foll ows:

a district court nust reviewthe record in the
light nost favorable to the prosecution to
determ ne whether any rational trier of fact
could have found proof of guilt beyond a
reasonable doubt based on the available
evidence. The court is required to draw al
reasonable inferences in favor of the jury's
verdict. Thus, a finding of insufficiency
should be <confined to cases where the
prosecution's failure is clear.

United States v. Smith, 294 F.3d 473, 476 (3d Gr. 2002). A

defendant bears a very heavy burden when challenging the
sufficiency of the evidence supporting a jury's verdict. United

States v. Dent, 149 F.3d 180, 187 (3d Cir. 1998). The evidence

nmust be weighed in the |light nost favorable to the governnment and
the verdict upheld so long as “any rational trier of fact could
have found the essential elenents of the crinme beyond a reasonabl e

doubt.” United States v. Voigt, 89 F.3d 1050, 1080 (3d G r. 1996).

The def endant cannot “sinply reargue [his] defense.” United States

v. Smith, 186 F.3d 290, 294 (3d Cr. 1999). The Court nust find
there is no evidence in the record, regardless of how it 1is
wei ghed, fromwhich the jury coul d have found t he defendant guilty.

United States v. MNeill, 887 F.2d 448, 450 (3d Gr. 1989). The

def endant nust overcone the jury’'s special province in matters

involving witness credibility, conflicting testinony, and draw ng
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factual inferences fromcircunstantial evidence. United States v.

Mdory, 968 F.2d 309, 321 (3d Gr. 1992). The Court cannot wei gh

the evidence or nake credibility determ nations. United States v.

G anpa, 788 F.2d 928, 934-35 (3d Cr. 1985).

The following identification evidence was presented by the
Governnent at trial. Seqora Ward, the nmanager of the Bank,
testified that, on Novenber 28, 2001, at the tinme of the robbery,
she was sitting where she had an unobstructed view of the two
robbers as they entered the Bank. N T. 6/3/02 at 95-98. She al so
testified that she got a clear look at the face of the second
robber:

Q Now, as the two robbers entered the bank
ma’ am were you able to see the faces of the
robbers?

A. Yes, | was.

Q Wiich one of the robber’s faces were you
able to see?

A. Robber No. 2.

Q And why were you able to see his face and
not Robber No. 1?

A. Robber No. 2 namde eye contact with ne. |

was able to see his face clearly, his face was
not covered when he wal ked in the bank.

* * *

Q Wwell, tell us anything you can renenber in
terms of characteristics?

A. He was the sane conpl exi on as ne.

Q And you woul d describe that for the record?
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A. Brown — |ight brown.

Q GCkay. And what else did you notice?

A. He had close-cut facial hair. He has
distinctive marks — winkle marks — on his
f or ehead. He was heavyset, his build was
heavyset, short and stockier than Robber No.
1

Id. at 99-101. The jury was in a position to see Defendant and
determ ne whether this description fit him The jury was al so
informed that Ward was never asked to identify Defendant. 1d. at
109.

Gray and Boone both testified, fromtheir close personal and
busi ness associations wth Defendant, that he was the shorter man
shown in Governnent Exhibit 5, a Bank surveillance phot ograph of
t he robbers wal king i nto the Bank i nmedi ately prior to the robbery.
Boone testified as foll ows:

Q Now, M. Boone, when you |ooked at
Governnment’s Exhibit 5A, | asked you whet her
or not you could identify anyone in that
phot ograph and this particular blowp is an
enl argenent of Governnent’s Exhibit No. 5 and
you said, the man in the back
A. Yes.
Q Wiich man are you referring to?
A. The gentleman in the sweat suit.

* * *
Q And who is that person, sir?
A It’s Khalil.

Q And how are you able to recogni ze hinf

14



A. He worked with nme for a long tine and |
known him for a long tinme and that’s just -
that’s Khalil.
N.T. 6/3/02 at 132-33. Gay also testified that Defendant was the
man i n Government Exhibit 5:
Q Take a |l ook at Government’s Exhibit No. 5,
sir, and tell us whether or not you can
identify that exhibit?
A. Yes, | can.
Q And how are you able to identify it?
A. | know the man in the picture.

* * *

Q No, you say you know the man in the
phot ograph, who is that person, if you know?

A. That's Khalil.

* * *

Q And how are you able to tell, sir, from
havi ng | ooked at this photograph that this is
t he person that you know as Khalil ?

A | worked with himand | knew what he | ooked
i ke.

Q You worked with him did you see himevery
day?

A. Pretty nmuch when we were working
N.T. 6/4/02 at 52-53. Governnent Exhibit 5 was entered into
evidence and the jury was able to nmake its own determ nation of
whether it was too grainy to support Gay's and Boone's
identification of Defendant as the man whose |ikeness was captured

by the surveillance photograph. Oher surveillance photos and the
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surveill ance vi deot ape were al so shown to the jury and entered into
evi dence. Mor eover, extensive evidence of Gay s and Boone's
crimnal histories, drug use, and possible ill feelings toward
Def endant was entered into evidence and was available to the jury
for determnation of the credibility of those wtnesses. N. T.
6/3/02 at 90-91, 146-147, 149-154, 161-162; N.T. 6/4/02 at 49, 51-
52, 54-55, 58-62, 66-76.

The jury also heard other evidence, not connected to Ward,
Gray or Boone, which connected Defendant to the Novenber 28, 2001
robbery of the Bank through a pickup truck which bore a |icense
plate registered to Defendant and which was parked across the
street fromthe Bank at the tine of the robbery. Robert Petersohn
testified that he works for Sterling Auto Body which is |ocated
across the street fromthe Bank. N T. 6/3/02 at 32. He further
testified that on Novenber 28, 2001, at the tinme of the robbery, he
was outside of Sterling Auto Body, having a cigarette break, and
saw a bl ack, early to md ‘80s, Chevy S10 pi ckup parked next to his
vehicle. 1d. at 32-34. He took a close | ook at the Chevy S10 and
saw that it had a Boone’s Mwving sign on the door and swrly
pi nstripes behind the door handl es on the driver’s and passenger’s
sides of the truck. 1d. at 35-38. He | ater saw the black Chevy
S10 speeding off down the alleyway which is the only exit from
Sterling Auto Body’'s parking lot. 1d. at 38-42. He inforned the

police of what he had seen, and was taken by the police to view a
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bl ack Chevy S10 which he identified as the one he had seen parked
next to his vehicle at the time of the robbery. [d. at 42-43. He
also testified that Governnent Exhibit 16, a photograph of a Chevy
S10, was a picture of the Chevy S10 he had seen in the Sterling
Aut o Body parking lot and that he recogni zed that pickup because:

“It’s got the two different sets of wheels, it’s got the pinstripe

on the back by the back of the door. | renenber on the fender — on
the front of the fender — it had them too.” Id. at 43. He
further testified that he renmenbered this vehicle because “I'm a

Chevy fanatic and | know ny pickup trucks. My dad actually has

one, too. | renenbered the swirly pinstripes on the door and the
fender. . . . And the two different sets of wheels that | told you
about. . . . The two different sets of wheels and the Boone’s
Moving sign.” |d. at 44-45.

M. Petersohn’s co-worker, Christopher Robbins, testified
that, at the tinme of the robbery, he | ooked out of his w ndow and
saw two nmen running from the vicinity of the Bank, across the
street and into the Sterling Auto Body parking lot. N T. 6/4/02 at
71-72. He also saw one of the nen get into an early ‘80s, bl ack,
Chevy pickup truck and drive into the alley. 1d. at 73. He was
able to see the truck | ong enough to see that it was black and had
a white magnetic business sticker on the door. 1d. He was taken
by the police to view an “early ‘80s nodel black Chevy pickup with

the sticker on the side of it.” 1d. at 75-76. He told the police
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t hat, al though he could not positively identify the truck, “it was
basically the sane nodel truck, same color, sanme magnetic sticker
on the door.” Id. at 76. Police Oficer Todd Dillon of the
Norristown Police Departnent testified that he ran the license
plate on the black Chevy S10 pictured in Governnment Exhibit 16
through the Pennsylvania Departnment of Mtor Vehicles and
determ ned that the license plate on that pickup was registered to
Defendant. N T. 6/4/02 at 195-98. The jury also heard evidence
that three days after the robbery, Defendant purchased a used
aut onobi | e using $6,700.00 in cash, nearly half the anount taken
fromthe Bank during the robbery. NT. 6/3/02 at 104, 6/4/02 at
20-21. The car salesman testified that the noney used by Def endant
to pay for the car was nostly crisp, new, one hundred dollar bills.
N.T. 6/4/02 at 17, 26-27.

The Court concludes that the evidence submitted at trial was
sufficient for any rational jury to determne the credibility of
the Governnent’s witnesses and find that the Defendant was one of
the two nen who robbed t he Bank on Novenber 28, 2001. Accordingly,
Defendant’s Motion for New Trial based upon insufficient evidence
to identify Defendant as one of the Bank robbers is denied.

C. Concl usi on

For the foregoing reasons, the Court finds that the curative
instruction given to the jury cured any prejudice to Defendant by

the i ntroduction of evidence of his prior drug use. The Court al so
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finds that the introduction of evidence of Defendant’s religious
affiliation was not clear error. The Court further finds that
there was sufficient evidence upon which the jury could find
beyond a reasonabl e doubt, that Defendant was one of the two nen
who robbed t he Bank on Novenber 28, 2001. Accordingly, Defendant’s
Motion for New Trial is denied.

1. MOTITON FOR ARREST OF JUDGVENT OR, IN THE ALTERNATIVE, FOR
JUDGVENT OF ACQUI TTAL

A. Motion for Arrest of Judgnent

Federal Rule of Crimnal Procedure 34 provides two grounds
upon which the court shall arrest judgnent: “if the indictnment or
i nformati on does not charge an offense or if the court was w t hout
jurisdiction of the offense charged.” Fed. R Cim P. 34.
Al t hough Defendant’s Mtion is entitled “Mtion for Arrest of
Judgnent,” the Motion does not present any basis upon which the
judgnment should be arrested. Although Defendant clains that the
i ndi ct ment was founded upon perjured testinony, the Mdtion presents
only supposition that perjured testinony was presented to the grand
jury that returned the indictnent. Moreover, Defendant does not
claimthat either the indictnent does not charge an of fense or that
the court was without jurisdiction of the offenses charged in the
indictment. Accordingly, to the extent that Defendant’s pro se
Motion was intended to be considered as a notion for arrest of
j udgnment pursuant to Rule 34, it is denied.

B. Motion for Judgnent of Acquittal
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Def endant argues that there is insufficient evidence to
sustain the verdict agai nst hi mbecause Government w tnesses Boone
and Gray were biased against him had crimnal records, used or
sold drugs, testified falsely, and were conpensated by the
governnent for their testinony. To the extent that this argunent
was nmade in Defendant’s Mdtion for New Trial, the Court finds that
the evidence submtted at trial was sufficient for any rationa
jury to determine the credibility of the Governnent’s wi t nesses and
is sufficient to sustain Defendant’s conviction. To the extent
that Defendant has attenpted to bolster his argunent by all eging
that Gray and Boone perjured thenselves either before the grand
jury or at trial, or that they were conpensated by the Gover nnent
for their testinony, the Court finds that Defendant has submtted
no evidence whatsoever in support of these argunents and
Defendant’s bare allegations of perjury and conpensation are
insufficient to support judgnent of acquittal in this case.

Def endant also argues that he is entitled to judgenent of
acquittal because of prosecutorial msconduct during closing
ar gunent . Def endant alleges that the Governnent stated during
cl osing argunent that he snokes crack. However, read in context,
the statenent in question, “[y]ou heard a lot of testinony, this

person’s [sic] snokes crack and what have you,” clearly referred to

evi dence of Gray’s drug use, not to Defendant. N. T. 6/5/02 at 113.
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Accordingly, to the extent Defendant bases his Mtion upon
prosecutorial m sconduct, the notion is denied.

Def endant also maintains that he is entitled to judgnent of
acquittal because the Court failed to instruct the jury that if
they find that a witness has testified falsely to a material fact,
they are at liberty to either disregard that wtness’s entire
testinony, or believe such portions of the testinony as they see
fit. However, that instruction was given to the jury as foll ows:

If a person is shown to have know ngly

testified fal sely concerning any inportant or

material matter, then you obviously have a

right to distrust the testinony of such an

i ndi vi dual concerning other matters. You nay

reject all of that testinony or you may give

it such weight or credibility as you may think

it deserves, it is up to you
N.T. 6/5/02 at 153. Defendant’s Mtion is, therefore, denied to
the extent it is based upon failure of the Court to instruct the
jury in this regard.

Def endant al so argues that the verdict in this case i s subject
to collateral attack because he is actually innocent. To the
extent that Defendant has attenpted to nove for wit of habeas
corpus, his claimis not yet ripe. Defendant also clains that he
is entitled to judgnent of acquittal because prejudicial evidence
regarding his identification was admtted at trial even though it
shoul d have been excl uded pursuant to Federal Rul e of Evidence 403.

However, Defendant does not specify the testinony or exhibits upon

which this claimis based or state whether an objection was nmade to
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such evidence at trial. The Court cannot grant a notion for
j udgnment of acquittal based upon unspecified errors. Accordingly,
the Mdtion is denied.

C. Concl usi on

Def endant has asserted no basis in his pro se Mtion upon
which the Court could arrest the judgnent against him or enter
j udgnent of acquittal. Accordingly, Defendant’s “Mtion for Arrest
of Judgnent or in the Alternative for Judgnent of Acquittal” is
deni ed.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
v, . CRIMNAL No. 02-CR-131
KHALI L ABDUL HAKI M
ORDER

AND NOW this 24th day of Septenber, 2002, upon
consi deration of Defendant’s Motion for New Trial (Docket No. 70),
Defendant’s pro se “Mdtion for Arrest of Judgnent or in the
Al ternative for Judgnent of Acquittal” (Docket No. 71), the
Government’ s Responses to both Motions, and the Trial Record, ITIS

HEREBY ORDERED t hat said Mditions are DENIED in all respects.

BY THE COURT:

John R Padova, J.
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